MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO.851 OF 2019
(Subject:- Transfer)

DISTRICT:-AURANGABAD

Ravindra Ramdas Gite, )
Age:- 39 years, Occ. Service as Police Shipai, )
R/o. M-5, Apratim Gharkul, )
Satara Parisar, Aurangabad. )....Applicant
VERSUS

1. The Superintendent of Police, )
Lohmarg (Railway), Aurangabad, )

Near Office of Superintendent of Police, )
Aurangabad (Rural), )

)

T.V. Centre, CIDCO, Aurangabad. ..Respondent

APPEARANCE : Shri A.B. Rajkar, learned Advocate for
the Applicant.

Shri D.R. Patil, learned Presenting
Officer for the Respondent.

CORAM : SHRI V.D. DONGRE, MEMBER (J)
DATE : 04.01.2022

ORDER
1. By invoking the jurisdiction of this Tribunal under Section 19 of

the Administrative Tribunals Act, 1985, this Original Application is
filed challenging the impugned transfer order of the applicant dated

02.03.2019 (Annex. ‘A-1’) issued by the respondent, whereby the
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applicant has been temporarily transferred till further orders from

Railway Police Station, Aurangabad to Railway Police Station,

Nandurbar.

2. The facts in brief giving rise to this application can be

summarized as follows:-

(i)

(i)

Initially the applicant was appointed as a Police
Constable on 01.08.2006. He came to be posted to
Railway Police Station, Aurangabad. Being the Police
Constable his normal tenure of posting is five years as
per Section 22N(1) (b) of Maharashtra Police Act,
1951. Before completing the said period, the
impugned transfer order dated 02.03.2019 (Annex ‘A-
17) is issued by the respondent, thereby transferring
him from Railway Police Station, Aurangabad to
Railway Police Station, Nandurbar on temporary basis
till further orders and without specifying any period.
Thereby the applicant was relieved by order dated
06.03.2019 (Annex. ‘A-2’) for joining the transferred
place and as per the said relieving order, the

applicant has joined at the transferred place.

It is further contended that because of the said order,

the family of the applicant is disturbed. The impugned



(iii)
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order is bad in law, perverse, illegal and contrary to
the provision of law. The applicant came to know that
the said impugned order is passed in view of default
report submitted by his superior leveling allegations
that the applicant reports late on duty, does not obey
the orders of the superior, remains absent from the
duty etc. The said allegations are false. No exceptional
reason of public interest or administrative exigency

has been shown behind passing the impugned order.

The applicant sought to seek information by making
application dated 09.08.2019 (Annex. ‘A-3’) under
Right to Information Act (R.T.I.) from the respondent.
The respondent, however, did not supply any
information. The applicant made representation dated
24.08.2019 (Annex. ‘A-4’), seeking transfer back to
Railway Police Station, Aurangabad. No Departmental
Enquiry is pending against the applicant. The
applicant has worked honestly throughout his tenure.
In view of same, the impugned order is not
sustainable in law and is liable to be quashed and set

aside. Hence this Original Application.
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3. Affidavit-in-reply is filed on behalf of respondent by Shri
Dilip Mahadeo Sabale working as Police Inspector. Thereby he
denied the adverse contentions raised in the Original Application.
It is specifically contended that during the period of 2010 to
2019, eight serious punishments have been imposed upon the
applicant for dereliction of duties such as remaining absent from
duty, leaving duty point, sending fake complaints against the
senior officers, threatening In-charge Officer, spreading fake
news of injustice by In-charge officer. In order to substantiate
the same, entries in the service book are produced at Annexure

‘R-1".

4. It is further contended that the impugned order is issued by
following appropriate procedure and more particularly on the
basis of recommendation of the Police Establishment Board as
reflected in Annex. ‘R-2’ collectively. Impugned order is more
particularly issued in the background of the default report
submitted by the In-charge officer of the Railway Police Station,
Aurangabad, which would show that the applicant is in the habit
of remaining absent from duty for days together including other
serious complaints. The applicant is a criminal minded person
and indisciplined and always remains absent from duty. His

behavior is rude. The respondent would look into the impugned
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order at the time of General Transfer in the year 2020 and as
such, the impugned order is passed till further orders which is

legal and proper.

3. Affidavit-in-rejoinder is filed on behalf of the applicant
thereby denying all the adverse contentions raised in the
affidavit-in-reply. The applicant has annexed the G.R. dated
11.02.2015 (Exh. ‘RR-1’) to substantiate his contention that no
case is made out for midterm and mid-tenure transfer order as
required within a parameter of this G.R. and therefore, the

impugned order is liable to be quashed and set aside.

6. I have heard the arguments advanced by Shri A.B. Rajkar,
learned Advocate for the on one hand and Shri D.R. Patil, learned

Presenting Officer for the respondent on other hand.

7. Learned Advocate for the applicant strongly argued before
me that the impugned order dated 02.03.2019 does not satisfy
the tests laid down in the Sub Section 2 of the Section 22N of the

Maharashtra Police Act which provides as follows:-
“22N (2) In addition to the grounds mentioned in Sub-
section (1), in exceptional cases, in public

interest and on account of administrative
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exigencies, the Competent Authority shall made
mid-term transfer of any Police Personnel of the

Police Force:

It also does not satisfy the tests or parameters laid down in
the G.R. dated 11.02.2015 (Exh. ‘RR-1’), whereby transfer cannot
be effected on the basis of unverified complaints howsoever

serious may be.

8. Learned Advocate for the applicant more particularly relied
upon the decision of the co-ordinate bench of Maharashtra

Administrative Tribunal, Mumbai in Original Application

No.696/2019 decided on 15.10.2019 in the matter of Shri

Kishor Babanrao Jagtap Vs. The Superintendent of Police &

two Ors.. Learned Advocate for the applicant submits that the
facts in the said citation case and present case are similar and in
such circumstances, temporary order of deployment from one
place to another place, which was challenged in the case was
terminated and the respondents therein were directed to repost
the applicant on the original place and thereafter was given
liberty to pass appropriate order of transfer if warranted and as

deem fit in accordance to law.
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9. As against that, the learned P.O. opposed the submissions
made on behalf of the applicant and submitted that in the case in
hand, the default report is based on the service record which
shows that the punishments have been imposed upon the
applicant for dereliction of duties such as remaining absent from
duty. Moreover, the impugned order is passed by placing the
matter before the requisite Police Establishment Board in
accordance with law. Though the impugned order is of
temporary nature, the respondent was going to consider the
same in the General Transfer of the year 2020. Therefore, the
facts in present case defer from the case law relied upon by the

learned Advocate for the applicant.

10. After having considered the facts of this case on record, it is
evident that the impugned order is passed with the concurrence
of the Police Establishment Board as contemplated under Section
22J(2) of Maharashtra Police Act, 1951. It also seems to have
been issued by invoking Sub-Section 2 of Section 22N of the
Maharashtra Police Act, 1951, which speaks of the transfer in
exceptional cases, in public interest and on account of

administrative exigencies.
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11. Admittedly, this is mid-term and mid-tenure transfer order.
The report of Police Establishment Board is also placed on
record. It shows that the recommendation was made in the
background of the default report submitted by the superior In-
charge officer of Railway Police Station, Aurangabad and in the
background of alleged misconduct of the applicant in not
attending the duty, not following the instructions of the superiors
and the preliminary enquiry about the alleged misconduct of the

applicant is made by the Sub-Divisional Officer.

12. Prima-facie it appears that while exercising the powers of
transfer under Sub Section 2 of Section 22N of Maharashtra
Police Act, 1951, the procedure has been adopted by placing the
matter before the Police Establishment Board as contemplated
under Section 22J of the Maharashtra Police Act, 1951, which
empowers to transfer the police official in the category of Police

Constable such as applicant.

13. However, at this stage, it would be just and proper to refer
the judgment and order of Co-ordinate bench at Maharashtra
Administrative Tribunal, Mumbai dated 15.10.2019 in the matter

of Shri Kishor Babanrao Jagtap Vs. The Superintendent of

Police and two Ors. In the said citation, the facts were of
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almost similar in nature, where the impugned order was of
temporary nature till further orders. In the said citation case,
the legality of the said impugned order was considered in the
background of the material on record and it was concluded that
no illegality is seen in the impugned order of temporary

deployment and challenge to the same is without merit.

14. However, in further discussion it is observed that such
temporary deployment, if continued for longer period, may
amount to transfer of the applicant under the guise of temporary
deployment period, which is mnot permissible. Necessary
observations are in paragraph Nos.10, 11, 12 and 13 of the said
judgment and order, which are as follows:-

“10. Needless to mention that the Respondent No.l-
Superintendent of Police have jurisdiction to depute the Police
Personnel temporarily at another post, if circumstances
warrants so. In the present case, the PEB in its minutes had
categorically observed that the continuation of the Applicant
at Boisar Police Station may not be conducive from the point
of administration as well as law and order problem. In
Paras 6 & 7, the PEC held as follows:-
“e. TOT FEW TISIT 30T ERIAIG SIFHFANTEHT T fEfEy gare
TSIERT, A9 TS il @i TRt 3fEHRT H1. [FYIR STarT &
TGS FATF Sdld.  d TIGIg JI0AIT SIIE]. =l aahrl
AT FHIAISIS] FIATT. T GET=AT  THIFITT  GITI=T g2
TEAIT.  GIGIT F SIAar FEdi; gAY Giereyel svarsr gt I
TRIGT FI BT TIarAr A fB [Fedl eedgd Tide ,
Tt/ BRI STTarT gERT SI@RT FEGR TISIT 310 ATd FHBST
FOGTET TEET B eRER F HTHAT TEYTET 3. d 5Iid &reard
Rreig s T8 379 e FAaET T §d.

. FIT TMHT FIDBIT SIFTY [AISUFIT  TFTT TFGTHT

STHT=T GISIHITES [F9a1d TUied &7 STdid a@= Il T3El
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fFafor  FOT EIIE JGAlAT d@T TS FHSIS TSI
SIFR FHERT F197 Tlaad 8937 TiFis gig34 d FAAT8T FH
FIOT TFIIF FTGTTT TGT HTIATFHSIS TI3T  FR FH =0
TEAT GiFgd 93T GIlE GraHT J FAeAIT3 FIH F0T EIIE 36,
=T AT FAIgR GIGIT 310 §EIT FHIAET F JeIadT STl aad
=ge FI39T SN AT U= IIFAT AIERAT dd AEl. ATy
T FEET GBI 30T JYT GEX IREAATH FRUTETST FART TG
EITIFITT TTeT STEEIF SR HSBTTHR STUIIT T3], Tal 3TEas
g SETUTSTS GIFHcTld HTSBIHT FIAT, T/ [FINT STarg Ir=ar ar
FAgL FIFTTT TSI 30T FEIT FIIET T G [FSvArET T3
/e AI3AT SHUN [AHIOT FUATEl SIFdr TAAT FIHeYA RgT
3T 3718, IV IRIETIT G/ 907 Sard Jiar Siaavi 92 gay
JUIr=aT FIFGT Gltd 30T A FHaeqe 39U STTEiard d FIUElTa
gl 3T T, HERIET Gd ST, 242 THIs FHH 27
7§ grErele Erld TEIeIUITER SYaeicdd JEO SiHfeard
TTT FINGAE [AFSITAR &l TSR [STeearsidita aigal g
3 7 [FFFE FY, TS AT [Ae98  acygiedr  &&EgT adrd
FIOGTEIT [F0fT ST 3777,

11. As such, in fact situation, the PEB thought it
appropriate to temporary deploy the Applicant at Control
Room, Palghar till further orders. Whether reasons which
weighed with the authority for arriving at subjective
satisfaction would qualify it as a fit case for temporary
deployment of the Police Personnel would depend upon the
facts of each case and there may be diverse consideration on
the basis of which such decision was taken. The Tribunal
cannot substitute its opinion for that of authority particularly
when it is a case of temporary deployment. I, therefore, see
no illegality in the impugned order of temporary deployment

and the challenge to the same is without merit.
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12. However, it is necessary to note that temporary
deployment should be for stipulated reasonable period. In
the present case, ensuing Parliamentary Elections of May
2019 was one of the reason for temporary deployment of the
Applicant at Control Room, Palghar. The Elections are over
long ago. Now, the State Legislative Assembly Elections are
underway and will be over by the end of this month. The
Applicant has already completed more then seven months on
temporary deployment posting at Control Room, Palghar. If
such period of temporary deployment is continued for a
longer period, it may amount to transfer the Applicant under
the guise of temporary deployment period, which is not
permissible. This being the position, it would be appropriate
that the period of temporary deployment should be
terminated by issuance appropriate order by Respondent

No. 1 within reasonable time.

13. The present O.A. is, therefore, needs to be disposed of
with suitable direction. The Applicant is required to be
reposted on his original post. After his reposting, the
Respondent No.1 may pass appropriate transfer order, if
choose to do so, in accordance to law. However, it should

not be construed that the Tribunal has passed any such
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order for transfer and it is left to the Respondents. Hence,

the following order.

ORDER

(A)  The Original Application is allowed partly.

(B) The Respondent No.1 is directed to repost the Applicant
within a month from today and thereafter he may pass
further appropriate transfer order, if warranted and
deems fit in accordance to law.

(C) No order as to costs.”

15. In the abovesaid observations, if the facts of the present
case are considered, the facts of the said case and present case
in hand are of similar nature to great extent. In the case in hand
also, the impugned order is termed as temporary order till further

orders.

16. In the affidavit-in-reply it is specifically mentioned that the
respondent was to consider the position as regard the impugned
transfer order in General Transfer of the year 2020. However,
nothing is placed on record to substantiate the same. In such
circumstances, nature of impugned order is uncertain, which is

not recognized in any manner under Section 22N of the
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Maharashtra Police Act, 1951 which deals with the aspect of

transfer.

17. The documents which are placed on record in this case may
show that the immediate deployment of the applicant at
Nandurbar Railway Police Station was appropriate in the
background of the material found against the applicant.
However, the said situation cannot be allowed to be continued for
indefinite period at the mercy of the respondent. If that is so,
temporary development for uncertain period is not at all
contemplated. Hence, in my considered opinion, the present
matter is also required to be dealt with in the manner in which
the case of O.A.No0.696/2019 was dealt with. The respondent is
having every right to deal with transfer of the applicant, if
required in accordance with law. However, it should not be
construed that the Tribunal has passed any such order for
transfer and it is left to the Respondent. But for that purpose,
suitable directions will have to be given to the respondent to
repost the applicant on his earlier post as the temporary
deployment cannot be recognized by this Tribunal for indefinite
period as the same is not contemplated under Section 22N of

Maharashtra Police Act, 1951. In the circumstances, in my
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considered opinion, this application can be disposed of by giving
suitable directions to the respondent as follows:

ORDER

The Original Application is partly allowed in following terms:-

(i) The respondent is directed to repost the applicant within a
month from today and thereafter, the respondent may
pass further necessary transfer order, if warranted and
deems fit in accordance to law.

(i) No order as to costs.

(V.D. DONGRE)
MEMBER (J)

Place:- Aurangabad

Date :- 04.01.2022
SAS. 0.A.N0.851/2019. Transfer



